9575 Katy Freeway, Suite 300

Houston, TX 77024

Phone: 713-871-0005

Fax: 713-871-1358

Thomas E. Black, Jr., P. C. *
Calvin C. Mann, Jr., P. C.
Gregory S. Graham, P. C.

David F. Dulock
Diane M. Gleason
Benjamin R. Idziak **
Shawn P. Black **
Margaret A. Noles
Robert J. Brewer

Regina Uhl

Of Counsel
David M. Tritter

* Also Licensed in New York, Washington,

West Virginia and lowa
** Also Licensed in New York

R \
BLACK|MANN Ay GRAHAM L.L.P.

April 19, 2012

To: Clients and Friends
From: David F. Dulock

Subject: Consumer Financial Protection Bureau (CFPB) Issues Lending Discrimination
Bulletin 2012-04 to Provide Guidance about Compliance with ECOA and
Regulation B — Disparate Impact Discrimination

On April 18, 2012, the CFPB released the above referenced Bulletin notifying entities
under CFBP supervision that the CFPB is reaffirming its commitment to enforcing the
ECOA and Regulation B, especially in the area of disparate impact discrimination, also
known as the “disparate impact doctrine.” In an accompanying press release, CFPB
Director Richard Cordray is quoted as saying, “We want consumers to avoid the
marketplace’s silent pickpocket—discrimination. We cannot afford to tolerate practices,
intentional or not, that unlawfully price out or cut off segments of the population from
the credit markets.”

Regulation B, which implements the provisions of the ECOA, provides the following
explanation of the disparate impact doctrine, commonly known as the “effects test,” in
comment 6(a)-2 to section 1002.6 (12 CFR §1002.6):

Effects test. ... The Act and regulation [ECOA and Regulation B] may prohibit a creditor
practice that is discriminatory in effect because it has a disproportionately negative impact on a
prohibited basis, even though the creditor has no intent to discriminate and the practice appears
neutral on its face, unless the creditor practice meets a legitimate business need that cannot
reasonably be achieved as well by means that are less disparate in their impact. For example,
requiring that applicants have income in excess of a certain amount to qualify for an overdraft
line of credit could mean that women and minority applicants will be rejected at a higher rate
than men and nonminority applicants. If there is a demonstrable relationship between the income
requirement and creditworthiness for the level of credit involved, however, use of the income
standard would likely be permissible.

The Bulletin states that the CFPB, in exercising its supervisory and enforcement
authority, will consider evidence of the disparate impact doctrine as one method of
proving lending discrimination under the ECOA and Regulation B.

This memorandum only provides a brief explanation of the Bulletin, and you are advised
to read the Bulletin in full to determine its applicability to your lending practices. The
Bulletin may be found at the following web address:
http://www.consumerfinance.gov/f/201404_cfpb_bulletin_lending_discrimination.pdf.

This Memorandum is provided as general information in regard to the subject matter
covered, but no representations or warranty of the accuracy or reliability of the
content of this information are made or implied. Opinions expressed in this
memorandum are those of the author alone. In publishing this information, neither the
author nor the law firm of Black, Mann & Graham L.L.P. is engaged in rendering legal
services. While this information concerns legal and regulatory matters, it is not legal
advice and its use creates no attorney-client relationship or any other basis for
reliance on the information. Readers should not place reliance on this information
alone, but should seek independent legal advice regarding the law applicable to
matters of interest or concern to them. The law firm of Black, Mann & Graham L.L.P.
expressly disclaims any obligation to keep the content of this information current or
free of errors.
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