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Subject: CFPB TRID Amendments Collapse the “Black Hole” effective June 1, 2018
In the May 2, 2018, issue of the Federal Register (83 FR 19159, click here) the CFPB
published a final rule (2018 TRID Final Rule) to remove what is informally termed the
“black hole” that prohibits resetting closing cost tolerances on a Closing Disclosure four
or more days prior to closing. To accomplish this the 2018 TRID Final Rule amends
81026.19(e) of the TRID Rule and its Official Interpretations by revising paragraphs
(e)(4)(1) and (if) and comments 19(e)(4)(i)-1 and 19(e)(4)(ii)-1, making conforming
revisions to comment 19(e)(1)(ii)-1, and removing existing comment 19(e)(4)(i)-2. The
text of these revisions is attached to this memorandum for reference.

Currently, 81026.19(e)(4) contains the following rules for providing and receiving
revised estimates to reset tolerances for closing cost increases: (1) paragraph (e)(4)(i)
provides that, subject to the requirements of paragraph (e)(4)(ii), if a creditor uses a
revised Loan Estimate pursuant to paragraph (e)(3)(iv) (i.e., changed circumstance) to
reset the tolerances under paragraphs (e)(3)(i) and (ii), the creditor must provide the
revised Loan Estimate within three business days of receiving information sufficient to
establish that there is a permissible reason under paragraph (e)(3)(iv) for revised
estimates to reset tolerances; and, (2) paragraph (e)(4)(ii) prohibits the creditor from
providing a revised Loan Estimate on or after the date on which the creditor provides a
Closing Disclosure and requires that the consumer must receive a revised Loan Estimate
not later than four business days prior to consummation. Current comment 19(e)(4)(ii)-
1 explains that if there are less than four business days between the time a revised Loan
Estimate is required to be provided pursuant to paragraph (e)(4)(i) and consummation,
creditors may disclose the revision to reset tolerances on the Closing Disclosure. This
intersection of timing rules for providing revised estimates to reset tolerances has caused
situations where creditors cannot provide either a revised Loan Estimate or Closing
Disclosure to reset tolerances even if a reason for revision under paragraph (e)(3)(iv)
would otherwise permit the creditor to reset tolerances. This is because there is no
similar provision in the current TRID Rule that explicitly provides that creditors may
use a Closing Disclosure to reset tolerances if there are four or more business days
between the time the revised version of the disclosures is required to be provided
pursuant to paragraph (e)(4)(i) and consummation. The 2018 TRID Final Rule removes
this four-business day limit and permits creditors, after the Loan Estimate is provided, to
reset tolerances with either an initial or corrected Closing Disclosure regardless of when
the Closing Disclosure is provided prior to consummation.

The 2018 TRID Final Rule is effective June 1, 2018. In the preamble statements
accompanying the 2018 TRID Final Rule, the CFPB states that it declines to make this
final rule retroactive (see 83 FR 19172), which means that beginning on June 1, 2018,
the “black hole” prohibiting a Closing Disclosure from resetting Loan Estimate closing
costs tolerances four or more days before closing will no longer exist—i.e., if there is a
changed circumstance permitting a revised estimate to reset the tolerance of a closing
cost after the Loan Estimate has been provided, then on and after June 1, 2018, any
Closing Disclosure, initial or revised, may reset the tolerance for that closing cost
regardless of when the Closing Disclosure is provided prior to consummation.
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Only the above “black hole” four-business day limit in current comment 19(e)(4)(ii)-1 is removed
by the 2018 TRID Final Rule. All other existing timing requirements for providing a Loan
Estimate, revised Loan Estimate and initial and revised Closing Disclosures remain. In addition,
the 2018 TRID Final Rule revises paragraph (e)(4)(i) so that the three business day timing
requirement to provide a revised Loan Estimate to reset tolerances will include a Closing
Disclosure used to reset tolerances.

Notwithstanding the removal of the “black hole” four-business day limit, the preamble statements
accompanying the 2018 TRID Final Rule make it clear that the CFPB remains concerned about
creditors providing Closing Disclosures too early as they will disclose terms and costs that are
nearly certain to be revised, which is inconsistent with the purpose of the Closing Disclosure
expressed in 8§1026.38(a)(2) as “a statement of final loan terms and closing costs” and the
requirement in 81026.19(f)(1)(i) that the Closing Disclosure reflect “the actual terms of the
transaction.” The CFPB further states in the preamble that it “will continue to monitor the market
for practices that do not comply with the rule’s Closing Disclosure accuracy standard.” (See 83
FR 19169.)

ATCH. - Text of TRID “Black Hole” Amendments

This Memorandum is provided as general information in regard to the subject matter covered,
but no representations or warranty of the accuracy or reliability of the content of this
information are made or implied. Opinions expressed in this memorandum are those of the
author alone. In publishing this information, neither the author nor the law firm of Black, Mann
& Graham L.L.P. is engaged in rendering legal services. While this information concerns legal
and regulatory matters, it is not legal advice and its use creates no attorney-client relationship
or any other basis for reliance on the information. Readers should not place reliance on this
information alone, but should seek independent legal advice regarding the law applicable to
matters of interest or concern to them. The law firm of Black, Mann & Graham L.L.P. expressly
disclaims any obligation to keep the content of this information current or free of errors.
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TEXT OF TRID “BLACK HOLE” AMENDMENTS
(Added text is underlined and deleted text is strikethroughs in bold brackets)

Section 1026.19 is amended by revising paragraphs (e)(4)(i) and (ii) to read as follows:

(e)(4) Provision and receipt of revised disclosures. (i) General rule. Subject to the requirements
of paragraph (e)(4)(ii) of this section, if a creditor uses a revised estimate pursuant to paragraph
(e)(3)(iv) of this section for the purpose of determining good faith under paragraphs (€)(3)(i) and
(ii) of this section, the creditor shall provide a revised version of the disclosures required under
paragraph (e)(1)(i) of this section or the disclosures required under paragraph (f)(1)(i) of this
section (including any corrected disclosures provided under paragraph (f)(2)(i) or (ii) of this
section) reflecting the revised estimate within three business days of receiving information
sufficient to establish that one of the reasons for revision provided under paragraphs (e)(3)(iv)(A)

through [{&)}—(E)and] (F) of this section applies.

(i) Relationship [te-diselesuresrequired-under81026-19(H1)}H] between revised Loan

Estimates and Closing Disclosures. The creditor shall not provide a revised version of the
disclosures required under paragraph (e)(1)(i) of this section on or after the date on which the
creditor provides the disclosures required under paragraph (f)(1)(i) of this section. The consumer
must receive [a] any revised version of the disclosures required under paragraph (e)(1)(i) of this
section not later than four business days prior to consummation. If the revised version of the
disclosures required under paragraph (e)(1)(i) of this section is not provided to the consumer in
person, the consumer is considered to have received such version three business days after the
creditor delivers or places such version in the mail.

In Supplement | to Part 1026—Official Interpretations, under Section 1026.19, comments
19(e)(1)(ii),19(e)(4)(i) and 19(e)(4)(ii) are revised to read as follows:

19(e)(1)(ii) Mortgage broker.

1. Mortgage broker responsibilities. Section 1026.19(e)(1)(ii)(A) provides that if a
mortgage broker receives a consumer’s application, either the creditor or the mortgage broker
must provide the consumer with the disclosures required under 81026.19(e)(1)(i) in accordance
with 81026.19(e)(1)(iii). Section 1026.19(e)(1)(ii)(A) also provides that if the mortgage broker
provides the required disclosures, it must comply with all relevant requirements of §1026.19(e).
This means that “mortgage broker” should be read in the place of “creditor” for all provisions of
81026.19(e), except to the extent that such a reading would create responsibility for mortgage

brokers under §1026 19(f) To |IIustrate [eemment—Lg(e)(%Q-l—state&thaperedﬂeF&eempl%wmh

Feqa+red—by—§4:926—]rgéf}&}e-)] §1026 19(e)(4)(|) states that if a credltor uses a rewsed estlmate
pursuant to §1026.19(e)(3)(iv) for the purpose of determining good faith under §1026.19(e)(3)(i)
and (ii), the creditor shall provide a revised version of the disclosures required under
81026.19(e)(1)(i) or the disclosures required under 81026.19(f)(1)(i) (including any corrected
disclosures provided under §1026.19(f)(2)(i) or (ii)) reflecting the revised estimate. ‘“Mortgage
broker” could not be read in place of “creditor” in [comment-19(e}4)()-1] reference to the
disclosures required under 81026.19(f)(1)(i), (H)(2)(i), or (f)(2)(ii) because mortgage brokers are
not responsible for the disclosures required under §1026.19(f)(2)(i),_(F)(2)(i), or (H(2)(ii). In
addition, 81026.19(e)(1)(ii)(A) provides that the creditor must ensure that disclosures provided by
mortgage brokers comply with all requirements of §1026.19(e), and that disclosures provided by
mortgage brokers that do comply with all such requirements satisfy the creditor’s obligation
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under §1026.19(e). The term “mortgage broker,” as used in §1026.19(e)(1)(ii), has the same
meaning as in §1026.36(a)(2). See also comment 36(a)-2. Section 1026.19(e)(1)(ii)(B) provides
that if a mortgage broker provides any disclosure required under §1026.19(e), the mortgage
broker must also comply with the requirements of 81026.25(c). For example, if a mortgage
broker provides the disclosures required under §1026.19(e)(1)(i), it must maintain records for
three years, in compliance with §1026.25(c)(1)(i).

2. Creditor responsibilities. If a mortgage broker issues any disclosure required under
§1026.19(e) in the creditor’s place, the creditor remains responsible under §1026.19(e) for
ensuring that the requirements of §1026.19(e) have been satisfied. For example, if a mortgage
broker receives a consumer’s application and provides the consumer with the disclosures required
under 81026.19(e)(1)(i), the creditor does not satisfy the requirements of 81026.19(e)(1)(i) if it
provides duplicative disclosures to the consumer. In the same example, even if the broker
provides an erroneous disclosure, the creditor is responsible and may not issue a revised
disclosure correcting the error. The creditor is expected to maintain communication with the
broker to ensure that the broker is acting in place of the creditor. (Note: CFPB republished this
comment 19(e)(1)(ii)-2 with no changes.)

19(e)(4)(i) General rule.

1. Three-business-day requirement. Section 1026.19(e)(4)(i) provides that, subject to the
requirements of 81026.19(e)(4)(ii), if a creditor uses a revised estimate pursuant to
81026.19(e)(3)(iv) for the purpose of determining good faith under §1026.19(e)(3)(i) and (ii), the
creditor shall provide a revised version of the disclosures required under §1026.19(e)(1)(i) or the
disclosures required under §1026.19(f)(1)(i) (including any corrected disclosures provided under
81026.19(f)(2)(i) or (ii)) reflecting the revised estimate within three business days of receiving
information sufficient to establish that one of the reasons for revision provided under
§1026.19(e)(3)(iv)(A) through [({&)}—E)}and] (F) has occurred. The following examples illustrate
these requirements:

i. Assume a creditor requires a pest inspection. The unaffiliated pest inspection company
informs the creditor on Monday that the subject property contains evidence of termite damage,
requiring a further inspection, the cost of which will cause an increase in estimated settlement
charges subject to §1026.19(e)(3)(ii) by more than 10 percent. The creditor must provide revised
disclosures by Thursday to comply with 8§1026.19(e)(4)(i). (Note: CFPB republished this
comment 19(e)(4)(i)-1.i with no changes.)

ii. Assume a creditor receives information on Monday that, because of a changed
circumstance under §1026.19(e)(3)(iv)(A), the title fees will increase by an amount totaling six
percent of the originally estimated settlement charges subject to 81026.19(e)(3)(ii). The creditor
had received information three weeks before that, because of a changed circumstance under
§1026.19(e)(3)(iv)(A), the pest inspection fees increased by an amount totaling five percent of the
originally estimated settlement charges subject to §1026.19(e)(3)(ii). Thus, on Monday, the
creditor has received sufficient information to establish a valid reason for revision and must
provide revised disclosures reflecting the 11 percent increase by Thursday to comply with
81026.19(e)(4)(i). (Note: CFPB republished this comment 19(e)(4)(i)-1.ii. with no changes.)

iii. Assume a creditor requires an appraisal. The creditor receives the appraisal report,
which indicates that the value of the home is significantly lower than expected. However, the
creditor has reason to doubt the validity of the appraisal report. A reason for revision has not been
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established because the creditor reasonably believes that the appraisal report is incorrect. The
creditor then chooses to send a different appraiser for a second opinion, but the second appraiser
returns a similar report. At this point, the creditor has received information sufficient to establish
that a reason for revision has, in fact, occurred, and must provide corrected disclosures within
three business days of receiving the second appraisal report. In this example, in order to comply
with 881026.19(e)(3)(iv) and 1026.25, the creditor must maintain records documenting the
creditor’s doubts regarding the validity of the appraisal to demonstrate that the reason for revision
did not occur upon receipt of the first appraisal report. (Note: CFPB republished this comment
19(e)(4)(i)-1.iii. with no changes.)

19(e)(4)(ii) Relationship [te-disclosuresreguired-under81026-19(H{1)H)] between revised Loan

Estimates and Closing Disclosures.

1. Revised [diselesures] Loan Estimate may not be delivered at the same time as the
Closing Disclosure. Section 1026.19(e)(4)(ii) prohibits a creditor from providing a revised
version of the disclosures required under § 1026.19(e)(1)(i) on or after the date on which the
creditor provides the disclosures required under § 1026.19(f)(1)(i). Section 1026.19(e)(4)(ii) also
requires that the consumer must receive [a] any revised version of the disclosures required under
§1026.19(e)(1)(i) no later than four business days prior to consummation, and provides that if the
revised version of the disclosures are not provided to the consumer in person, the consumer is
considered to have received the revised version of the disclosures three business days after the
creditor delivers or places in the mall the reV|sed version of the disclosures. See also comments

disclosures-arereflected-in-the-disclosuresreguired-by-§1026-19(H({H-] However, if a creditor

uses a revised estimate pursuant to §1026.19(e)(3)(iv) for the purpose of determining good faith
under 81026.19(e)(3)(i) and (ii), 81026.19(e)(4)(i) permits the creditor to provide the revised
estimate in the disclosures required under 81026.19(f)(1)(i) (including any corrected disclosures
provided under 81026.19(f)(2)(i) or (ii)). See below for illustrative examples:

i. If the creditor is scheduled to meet with the consumer and provide the disclosures
required by 81026.19(f)(1)(i) on Wednesday, June 3, and the APR becomes inaccurate on
Tuesday, June 2, the creditor complies with the requirements of 81026.19(e)(4) by providing the
disclosures required under 81026.19(f)(1)(i) reflecting the revised APR on Wednesday, June 3.
However, the creditor does not comply with the requirements of §1026.19(e)(4) if it [provided]
provides both a revised version of the disclosures required under §1026.19(e)(1)(i) reflecting the
revised APR on Wednesday, June 3, and also provides the disclosures required under
81026.19(f)(1)(i) on Wednesday, June 3.

ii. If the creditor is scheduled to email the disclosures required under §1026.19(f)(1)(i) to
the consumer on Wednesday, June 3, and the consumer requests a change to the loan that would
result in revised disclosures pursuant to §1026.19(e)(3)(iv)(C) on Tuesday, June 2, the creditor
complies with the requirements of §1026.19(e)(4) by providing the disclosures required under
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81026.19(f)(1)(i) reflecting the consumer-requested changes on Wednesday, June 3. However,
the creditor does not comply with the requirements of 81026.19(e)(4) if it provides disclosures
reflecting the consumer-requested changes using both the revised version of the disclosures
required under 81026.19(e)(1)(i) on Wednesday, June 3, and also the disclosures required under
§1026.19(f)(2)(i) on Wednesday, June 3.

iii. Consummation is scheduled for Thursday, June 4. The creditor hand delivers the
disclosures required by 81026.19(f)(1)(i) on Monday, June 1, and, on Tuesday, June 2, the
consumer requests a change to the loan that would result in revised disclosures pursuant to
81026.19(e)(3)(iv)(C) but would not require a new waiting period pursuant to 81026.19(f)(2)(ii).
Under 81026.19(f)(2)(i), the creditor is required to provide corrected disclosures reflecting any
changed terms to the consumer so that the consumer receives the corrected disclosures at or
before consummation. The creditor complies with the requirements of 81026.19(e)(4) by hand
delivering the disclosures required by 8§1026.19(f)(2)(i) reflecting the consumer-requested
changes on Thursday, June 4.

iv. Consummation is originally scheduled for Wednesday, June 10. The creditor hand
delivers the disclosures required by §1026.19(f)(1)(i) on Friday, June 5. On Monday, June 8, the
consumer reschedules consummation for Wednesday, June 17. Also on Monday, June 8, the
consumer requests a rate lock extension that would result in revised disclosures pursuant to
§1026.19(e)(3)(iv)(C) but would not require a new waiting period pursuant to §1026.19(f)(2)(ii).
The creditor complies with the requirements of §1026.19(e)(4) by delivering or placing in the
mail the disclosures required by 81026.19(f)(2)(i) reflecting the consumer-requested changes on
Thursday, June 11. Under 81026.19(f)(2)(i), the creditor is required to provide corrected
disclosures reflecting any changed terms to the consumer so that the consumer receives the
corrected disclosures at or before consummation. The creditor complies with §1026.19(f)(2)(i) by
hand delivering the disclosures on Thursday, June 11. Alternatively, the creditor complies with
§1026.19(f)(2)(i) by providing the disclosures to the consumer by mail, including by electronic
mail, on Thursday, June 11, because the consumer is considered to have received the corrected
disclosures on Monday, June 15 (unless the creditor relies on evidence that the consumer received
the corrected disclosures earlier). See §1026.19(f)(1)(iii) and comments 19(f)(1)(iii)-1 and -2. See
also §1026.38(t)(3) and comment 19(f)(1)(iii)-2 regarding providing the disclosures required by
§81026.19(N)(1)(i) (including any corrected disclosures provided under 8 1026.19(f)(2)(i) or (ii)) in
electronic form.

v. Consummation is originally scheduled for Wednesday, June 10. The creditor hand
delivers the disclosures required by 81026.19(f)(1)(i) on Friday, June 5, and the APR becomes
inaccurate on Monday, June 8, such that the creditor is required to delay consummation and
provide corrected disclosures, including any other changed terms, so that the consumer receives
them at least three business days before consummation under §1026.19(f)(2)(ii). Consummation
is rescheduled for Friday, June 12. The creditor complies with the requirements of §1026.19(¢)(4)
by hand delivering the disclosures required by §1026.19(f)(2)(ii) reflecting the revised APR and
any other changed terms to the consumer on Tuesday, June 9. See 8§1026.19(f)(2)(ii) and
associated commentary regarding changes before consummation requiring a new waiting period.
See comment 19(e)(4)(i)-1 for further guidance on when sufficient information has been received
to establish an event has occurred.

[END OF DOCUMENT]
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