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March 21, 2018
To: Clients and Friends

From: David F. Dulock

Subject: CFPB Request for Comments on the Substance of CFPB’s Adopted

Regulations Implementing Federal Consumer Financial Laws

In the March 21, 2018, issue of the Federal Register (83 FR 12286, click here), the
CFPB published a request for information (RFI) seeking comments and information to
assist it in considering whether, consistent with its statutory authority to prescribe rules
pursuant to the Federal consumer financial laws, it should amend those rules it has
promulgated since its creation or issue certain new rules.

The following is a redaction of the above RFI published by the CFPB in the Federal
Register. The redacted text contains the essential information needed to submit the
requested information and comments.

You may submit information and other comments, identified by Docket No. CFPB—
2018-0011, by any of the following methods:

* Electronic: Go to http://www.regulations.gov. Follow the instructions for submitting
comments.

» Email: FederalRegisterComments@cfpb.gov. Include Docket No. CFPB-2018-0011
in the subject line of the message.

» Mail: Comment Intake, Consumer Financial Protection Bureau, 1700 G Street NW,
Washington, DC 20552.

» Hand Delivery/Courier: Comment Intake, Consumer Financial Protection Bureau,
1700 G Street NW, Washington, DC 20552.

Comments must be received by June 19, 2018, and must include the document title and
docket number. Commenters are requested to note the number of the topic(s)
commented on at the top of each response but do not need to comment on all topics.

The Dodd-Frank Act (15 U.S.C. 1693a et seq.) generally transferred to the CFPB
rulemaking authority for Federal consumer financial laws previously vested in certain
other Federal agencies, and the CFPB thereafter assumed responsibility over the various
regulations that these agencies had issued under this rulemaking authority (the
“Inherited Regulations™). The Dodd-Frank Act also provided new rulemaking authorities
to the CFPB under the Federal consumer financial laws and, since its creation, it has
prescribed a number of rules under Federal consumer financial law in rulemakings
mandated by Congress, as well as in discretionary rulemakings. These CFPB-issued
rules and the new authorities created under the Dodd-Frank Act are referred to
collectively in the above RFI as the “Adopted Regulations.”* The Adopted Regulations
have often amended the Inherited Regulations.

The CFPB is using the above RFI to seek public input regarding the substance of the
Adopted Regulations, including whether the CFPB should issue additional rules.
Accordingly, the purpose of this RFI is to seek feedback on the content of the Adopted
Regulations, not the CFPB’s rulemaking processes, implementation initiatives that occur
after the issuance of a final rule, or the Inherited Regulations. Also the CFPB is not
requesting comment on any pending rulemaking for which the CFPB has issued a Notice
of Proposed Rulemaking or otherwise solicited public comment.


https://www.gpo.gov/fdsys/pkg/FR-2018-03-21/pdf/2018-05612.pdf
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To more effectively evaluate suggestions, the CFPB requests that, where possible, comments
include:

» Specific suggestions regarding any potential updates or modifications to the Adopted
Regulations, consistent with the laws providing the CFPB with rulemaking authority and the
CFPB’s regulatory and statutory purposes and objectives, and including, in as much detail as
possible, the nature of the requested change, and supporting data or other information on impacts
and costs of the Adopted Regulations and on the suggested changes; and

* Specific identification of any aspects of the Adopted Regulations that should not be modified,
consistent with the laws providing the CFPB with rulemaking authority and the CFPB’s
regulatory and statutory purposes and objectives, and including, in as much detail as possible,
supporting data or other information on impacts and costs, or information related to consumer and
public benefit resulting from these rules.

The following list is an attempt by the CFPB to identify considerations relevant in determining
where modifications of the Adopted Regulations or further exercise of the CFPB’s rulemaking
authorities may be appropriate. This non-exhaustive list is to assist those making comments and is
not intended to restrict the issues that may be addressed. In their comments, the CFPB requests
that commenters identify with specificity the CFPB rules at issue, providing legal citations to
specific regulations or statutes where appropriate and available. Commenters may identify the
products or services that would be affected by any recommendations made by those commenters.
Commenters also may comment on some or all of the questions below and on some or all of the
Adopted Regulations, but are requested to indicate on which area they are commenting.

The CFPB is seeking feedback on all aspects of the Adopted Regulations, including, but not
limited to:

1. Aspects of the Adopted Regulations that:

a. Should be tailored to particular types of institutions or to institutions of a particular size;

b. Create unintended consequences;

c¢. Overlap or conflict with other laws or regulations in a way that makes it difficult or
particularly burdensome for institutions to comply;

d. Are incompatible or misaligned with new technologies, including by limiting providers’
ability to deliver, electronically, mandatory disclosures or other information that may be relevant
to consumers; or

e. Could be modified to provide consumers greater protection from the incidence and
effects of identity theft.

2. Changes the CFPB could make to the Adopted Regulations, consistent with its statutory
authority, to more effectively meet the statutory purposes and objectives set forth in the Federal
consumer financial laws, as well as the CFPB’s specific goals for the particular Adopted
Regulation.

3. Changes the CFPB could make to the Adopted Regulations, consistent with its statutory
authority, that would advance the following statutory purposes and objectives as set forth in
section 1021 of the Dodd-Frank Act:

a. The statutory purposes set forth in section 1021(a) are:

i. All consumers have access to markets for consumer financial products and services;
and
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ii. Markets for consumer financial products and services are fair, transparent, and

competitive.
b. The statutory objectives set forth in section 1021(b) are:

i. Consumers are provided with timely and understandable information to make
responsible decisions about financial transactions;

ii. Consumers are protected from unfair, deceptive, or abusive acts and practices and
from discrimination;

iii. Outdated, unnecessary, or unduly burdensome regulations are regularly identified
and addressed in order to reduce unwarranted regulatory burdens;

iv. Federal consumer financial law is enforced consistently in order to promote fair
competition; and

v. Markets for consumer financial products and services operate transparently and
efficiently to facilitate access and innovation.

4. Pilots, field tests, demonstrations, or other activities that the CFPB could launch to better
guantify benefits and costs of potential revisions to the Adopted Regulations, or to make
compliance with the Adopted Regulations more efficient and effective.

5. Areas where the CFPB has not exercised the full extent of its rulemaking authority in
connection with a specific Adopted Regulation or with regard to rulemaking authorities created
by the Dodd-Frank Act under the Federal consumer financial laws, and where rulemaking would
be beneficial and align with the purposes and objectives of the applicable Federal consumer
financial laws.

1 Examples of larger rules issued by the CFPB that would fall under the definition of “Adopted Regulations” include
the rules the CFPB promulgated pursuant to the Dodd-Frank Act to govern mortgage servicing, mortgage origination,
integrated mortgage disclosures, and remittance transfers, and also include discretionary rules the CFPB has adopted
such as the rule governing prepaid accounts. This list is non-exclusive; a full list of final rules issued by the CFPB is
available at https://www.consumerfinance.gov/policycompliance/rulemaking/final-rules/.

This Memorandum is provided as general information in regard to the subject matter covered, but no
representations or warranty of the accuracy or reliability of the content of this information are made or implied.
Opinions expressed in this memorandum are those of the author alone. In publishing this information, neither the
author nor the law firm of Black, Mann & Graham L.L.P. is engaged in rendering legal services. While this information
concerns legal and regulatory matters, it is not legal advice and its use creates no attorney-client relationship or any
other basis for reliance on the information. Readers should not place reliance on this information alone, but should
seek independent legal advice regarding the law applicable to matters of interest or concern to them. The law firm of
Black, Mann & Graham L.L.P. expressly disclaims any obligation to keep the content of this information current or
free of errors.
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