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November 5, 2020
To: Clients and Friends
From: David F. Dulock

OCC Issues “True Lender” Final Rule for National Banks and Federal
Savings Associations

Subiject:

In the October 30, 2020, Federal Register (85 FR 68742, click here) the Office of the
Comptroller of the Currency (OCC) issued a final rule that amends 12 CFR part 7 by
adding §7.1031 to establish when a national bank or Federal savings association makes a
loan and is the “true lender,” including in the context of a lending relationship between a
bank and a nonbank third party lender, such as a mortgage company. Under the final
rule, a national bank or Federal savings association makes a loan if, as of the date of
origination, it is named as the lender in the loan agreement or funds the loan. The text of
new 87.1031 is reprinted below:

§ 7.1031 National banks and Federal savings associations as lenders.
(a) For purposes of this section, bank means a national bank or a Federal
savings association.
(b) For purposes of sections 5136 and 5197 of the Revised Statutes (12 U.S.C.
24 and 12 U.S.C. 85), section 24 of the Federal Reserve Act (12 U.S.C. 371), and
sections 4(g) and 5(c) of the Home Owners’ Loan Act (12 U.S.C. 1463(g) and 12
U.S.C. 1464(c)), a bank makes a loan when the bank, as of the date of origination:
(1) Is named as the lender in the loan agreement; or
(2) Funds the loan.
(c) 1, as of the date of origination, one bank is named as the lender in the loan
agreement for a loan and another bank funds that loan, the bank that is named as
the lender in the loan agreement makes the loan.

The preamble to the final rule states that new §7.1031 “operates together with the
OCC’s recently finalized ‘Madden-fix’ rulemaking” and “[w]hen a bank makes a loan
pursuant to the test established in this regulation, the bank may subsequently sell, assign,
or otherwise transfer the loan without affecting the permissible interest term, which is
determined by reference to state law.” (See this firm’s June 2, 2020, memorandum
addressing the ‘Madden-fix” posted on our website at https://www.bmandg.com/ under
the Resources section.)

In response to concerns expressed by some commenters, the final rule’s preamble
clarifies that “the funding prong of [§7.1031] generally does not include certain lending
or financing arrangements such as warehouse lending, indirect auto lending (through
bank purchases of retail installment contracts (RICs)), loan syndication, and other
structured finance.” This is because “[t]hey do not involve a bank funding a loan at the
time of origination.”

The final rule is effective on December 29, 2020.

This Memorandum is provided as general information in regard to the subject matter
covered, but no representations or warranty of the accuracy or reliability of the content of
this information are made or implied. Opinions expressed in this memorandum are those of
the author alone. In publishing this information, neither the author nor the law firm of Black,
Mann & Graham L.L.P. is engaged in rendering legal services. While this information
concerns legal and regulatory matters, it is not legal advice and its use creates no attorney-
client relationship or any other basis for reliance on the information. Readers should not
place reliance on this information alone but should seek independent legal advice regarding
the law applicable to matters of interest or concern to them. The law firm of Black, Mann &
Graham L.L.P. expressly disclaims any obligation to keep the content of this information
current or free of errors.
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