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January 22, 2019
To: Clients and Friends

From: David F. Dulock

Subject: TREC Adopts New Third Party Financing Addendum TREC NO. 40-8

This memorandum advises our clients that effective March 1, 2019, the Texas Real
Estate Commission (TREC) adopts a new Third Party Financing Addendum form
(TREC NO. 40-8, click here) that replaces the current Third Party Financing Addendum
form (TREC NO. 40-7, click here) as an addendum to be added to TREC contracts when
there is a condition for third parry financing for all or part of the purchase price of the
subject property (see 43 TexReg 7908 (12/07/2018) and revised 22 TAC §537.47).

The major difference between TREC NO. 40-7 and TREC NO. 40-8 is in the property
approval provision. Under TREC NO. 40-7, if lender’s approval of the property is not
obtained, the buyer may terminate the contract and get a refund of the earnest money by
giving notice to the seller prior to closing. Under TREC NO. 40-8, if lender’s approval
of the property is not obtained, in order for the buyer to terminate the contract and get a
refund of the earnest money, the buyer must give notice to the seller not later than 3 days
prior to closing and also provide the seller with a copy of a written statement from the
lender containing the reason(s) for the lender’s determination that the property does not
satisfy the lender’s underwriting requirements; otherwise, property approval is deemed
to have been obtained.

For comparison, the text of each property approval provision is reprinted below:

TREC NO. 40-7:

B. 2. Property Approval: Property Approval will be deemed to have been obtained when the
Property has satisfied lender’s underwriting requirements for the loan, including but not limited
to appraisal, insurability, and lender required repairs. If Property Approval is not obtained, Buyer
may terminate this contract by giving notice to Seller before closing and the earnest money will
be refunded to Buyer.

TREC NO. 40-8:

2. B. PROPERTY APPROVAL: If Buyer’s lender determines that the Property does not satisfy
lender’s underwriting requirements for the loan (including but not limited to appraisal,
insurability, and lender required repairs) Buyer, not later than 3 days before the Closing Date,
may terminate this contract by giving Seller: (i) notice of termination; and (ii) a copy of a written
statement from the lender setting forth the reason(s) for lender’s determination. If Buyer
terminates under this paragraph, the earnest money will be refunded to Buyer. If Buyer does not
terminate under this paragraph, Property Approval is deemed to have been obtained.

This Memorandum is provided as general information in regard to the subject matter
covered, but no representations or warranty of the accuracy or reliability of the
content of this information are made or implied. Opinions expressed in this
memorandum are those of the author alone. In publishing this information, neither the
author nor the law firm of Black, Mann & Graham L.L.P. is engaged in rendering legal
services. While this information concerns legal and regulatory matters, it is not legal
advice and its use creates no attorney-client relationship or any other basis for
reliance on the information. Readers should not place reliance on this information
alone, but should seek independent legal advice regarding the law applicable to
matters of interest or concern to them. The law firm of Black, Mann & Graham L.L.P.
expressly disclaims any obligation to keep the content of this information current or
free of errors.
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